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months following the violations charged. Further, the registration
of Respondent’s product is essential "to provide protection of the
public health" by reguiring that the pfoduct, when s0ld or offered for
sale, bear an approved label attesting to its efficacy and safety.
Absent such registration reguirement, no alternative provision is here
available, as in Keith, to serve the same function or to substantially
accomplish the provisions of Section 3.

On this record, it is logicaliy concluded by Respondent that it
was the subject of undue delay in the processing by Complainant of its
April 1879 application for supplemental registration. This finding
does not alter the further finding that Respondent's August 1979 sales
were in violation of the Act. Nor is a defense stated by the showing

that Respondent had in many known instances acted more expeditiously.
CIVIL PENALTY

In considering the amount of the civil penalty to be assessed,
I have considered the elements set forth in 40CFR 168.46{b) which
adopts the provisions of 40CFR 168.60(b) which provides, in pertinent
part, as foliows:
"168.60(b) - - -"
“(1) 1In evaluating the appropriateness of such
proposed penalty, the Regional Administrator must consider,
(i) the gravity of the viclation, (ii) the size of
respondant's business, and (§1i) the effect of such
proposed penalty on respondent's ability to continue in
businass.
{2) 1In evaluating the gravity of the violation, the
Regional Administrator shall also consider (i) Respondent's
history of compliance with the Act, or its predecessor

statute and {i1} any evidence of good faith or lack
thereaf".

Respondent is a business operated by Marjorje and Henry 01lfe,
husband and wife. Their business is the servicing of swimming pools using

9% solution of sodium hypochlorite which they obtain from the Vertex

Chemical Corporation from nearby Dupo, I1linois.
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Respendent's violation, by itself, may appear unimportant, or even
trivial; however, the instant violation taken together with that of many

others is far from trivial. Wickard v Fitburn, 317 U.S. 111, 63 S. Ct. 82.

I find that the size of Respondent's business is characterized
by its gross sales as shown by this recoerd, amounting to approximately
$375,000 over a 12-month period, I further find that payment by
Respondent of the penalty proposed and, particularly, the penalty here-
inbelow assessed, will not affect its ability to continue in business,

On consideration of all of the elements properly to be
considered in the assessment of a civil penalty, I find that an appropriate
civil penaity to be assessed is $650.00 and I recommend the assessment of
a civil penalty in that amdaht.

This Initial Decision and the following proposed Final Order
assessing a civil penalty shall become the Final Order of the Regional
Administrator uniess appealed or reyiewed by the Regional Administrator
as provided in 40CFR 168.46(c): -

"FINAL ORDER

Pursuant to Section 14{a)(1) of the Federal Insecticide,
Fungicide, and Rodenticide Act, as amended, a civi] penalty of $650.00
is assessed against Respondent Sunset Pools of $t. Louis, Inc, for violations
of sajd Act which have been established on the basis of Complaint issued
herein, and Respondent is ordered to pay same by Cashier's or Certified
Check, payable to the United States Treasury within sixty (60) days of
the receipt of this Order."

This Initial Decision is signed and filed this 5&th day of

December, 1980 at Kansas City, Missouri.
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CERTIFICATE OF SERVICE

I certify that a copy of the Initial Decision was forwarded to the following
on this the 8th day of Decerber, 1980.

Mr., W.W. Sleater Certified Mail

1122 Chromalloy Plaza Building Return Receipt Requested
120 South Central Avenue

Clayton, Missouri 63105

Mr. Thomas E. Bischof Hand—carried
Enforcement Division

Environmental Protection Agency

324 EFast 11th street

Kansas City, Missouri 64106

Dr. Kathleen Q. Camin Hand~carried
Regional Administrator

Environmental Protection Agency

324 East 1llth Street

Kansas City, Missouri 64106
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